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Judge should use the code assigned to
third party taxpayers (described in
§10.72(d)).

(b) Standard of proof. If the sanction
is censure or a suspension of less than
six months’ duration, the Administra-
tive Law Judge, in rendering findings
and conclusions, will consider an alle-
gation of fact to be proven if it is es-
tablished by the party who is alleging
the fact by a preponderance of the evi-
dence in the record. If the sanction is a
monetary penalty, disbarment or a sus-
pension of six months or longer dura-
tion, an allegation of fact that is nec-
essary for a finding against the practi-
tioner must be proven by clear and
convincing evidence in the record. An
allegation of fact that is necessary for
a finding of disqualification against an
appraiser must be proven by clear and
convincing evidence in the record.

(c) Copy of decision. The Administra-
tive Law Judge will provide the deci-
sion to the Director of the Office of
Professional Responsibility, with a
copy to the Director’s authorized rep-
resentative, and a copy of the decision
to the respondent or the respondent’s
authorized representative.

(d) When final. In the absence of an
appeal to the Secretary of the Treasury
or delegate, the decision of the Admin-
istrative Law Judge will, without fur-
ther proceedings, become the decision
of the agency 30 days after the date of
the Administrative Law Judge’s deci-
sion.

(e) Effective/applicability date. This
section is applicable to proceedings ini-
tiated on or after September 26, 2007.

[T.D. 9359, 72 FR 54554, Sept. 26, 2007]

§10.77 Appeal of decision of Adminis-
trative Law Judge.

(a) Appeal. Any party to the pro-
ceeding under this subpart D may file
an appeal of the decision of the Admin-
istrative Law Judge with the Secretary
of the Treasury, or delegate. The ap-
peal must include a brief that states
exceptions to the decision of the Ad-
ministrative Law Judge and supporting
reasons for such exceptions.

(b) Time and place for filing of appeal.
The appeal and brief must be filed, in
duplicate, with the Director of the Of-
fice of Professional Responsibility
within 30 days of the date that the de-
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cision of the Administrative Law Judge
is served on the parties. The Director
of the Office of Professional Responsi-
bility will immediately furnish a copy
of the appeal to the Secretary of the
Treasury or delegate who decides ap-
peals. A copy of the appeal for review
must be sent to any non-appealing
party. If the Director of the Office of
Professional Responsibility files an ap-
peal, he or she will provide a copy of
the appeal and certify to the respond-
ent that the appeal has been filed.

(c) Effective/applicability date. This
section is applicable on September 26,
2007.

[T.D. 9359, 72 FR 54555, Sept. 26, 2007]

§10.78 Decision on review.

(a) Decision on review. On appeal from
or review of the decision of the Admin-
istrative Law Judge, the Secretary of
the Treasury, or delegate, will make
the agency decision. The Secretary of
the Treasury, or delegate, should make
the agency decision within 180 days
after receipt of the appeal.

(b) Standard of review. The decision of
the Administrative Law Judge will not
be reversed unless the appellant estab-
lishes that the decision is clearly erro-
neous in light of the evidence in the
record and applicable law. Issues that
are exclusively matters of law will be
reviewed de novo. In the event that the
Secretary of the Treasury, or delegate,
determines that there are unresolved
issues raised by the record, the case
may be remanded to the Administra-
tive Law Judge to elicit additional tes-
timony or evidence.

(c) Copy of decision on review. The
Secretary of the Treasury, or delegate,
will provide copies of the agency deci-
sion to the Director of the Office of
Professional Responsibility and the re-
spondent or the respondent’s author-
ized representative.

(d) Effective/applicability date. This
section is applicable on September 26,
2007.

[T.D. 9359, 72 FR 54555, Sept. 26, 2007]

§10.79 Effect of disbarment, suspen-
sion, or censure.

(a) Disbarment. When the final deci-
sion in a case is against the respondent
(or the respondent has offered his or
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her consent and such consent has been
accepted by the Director of the Office
of Professional Responsibility) and
such decision is for disbarment, the re-
spondent will not be permitted to prac-
tice before the Internal Revenue Serv-
ice unless and until authorized to do so
by the Director of the Office of Profes-
sional Responsibility pursuant to
§10.81.

(b) Suspension. When the final deci-
sion in a case is against the respondent
(or the respondent has offered his or
her consent and such consent has been
accepted by the Director of the Office
of Professional Responsibility) and
such decision is for suspension, the re-
spondent will not be permitted to prac-
tice before the Internal Revenue Serv-
ice during the period of suspension. For
periods after the suspension, the prac-
titioner’s future representations may
be subject to conditions as authorized
by paragraph (d) of this section.

(c) Censure. When the final decision
in the case is against the respondent
(or the respondent has offered his or
her consent and such consent has been
accepted by the Director of the Office
of Professional Responsibility) and
such decision is for censure, the re-
spondent will be permitted to practice
before the Internal Revenue Service,
but the respondent’s future representa-
tions may be subject to conditions as
authorized by paragraph (d) of this sec-
tion.

(d) Conditions. After being subject to
the sanction of either suspension or
censure, the future representations of a
practitioner so sanctioned shall be sub-
ject to conditions prescribed by the Di-
rector of the Office of Professional Re-
sponsibility designed to promote high
standards of conduct. These conditions
can be imposed for a reasonable period
in light of the gravity of the practi-
tioner’s violations. For example, where
a practitioner is censured because he or
she failed to advise his or her clients
about a potential conflict of interest or
failed to obtain the clients’ written
consents, the Director of the Office of
Professional Responsibility may re-
quire the practitioner to provide the
Director of the Office of Professional
Responsibility or another Internal Rev-
enue Service official with a copy of all
consents obtained by the practitioner

§10.82

for an appropriate period following
censure, whether or not such consents
are specifically requested.

§10.80 Notice of disbarment, suspen-
sion, censure, or disqualification.

On the issuance of a final order cen-
suring, suspending, or disbarring a
practitioner or a final order disquali-
fying an appraiser, the Director of the
Office of Professional Responsibility
may give notice of the censure, suspen-
sion, disbarment, or disqualification to
appropriate officers and employees of
the Internal Revenue Service and to in-
terested departments and agencies of
the Federal government. The Director
of the Office of Professional Responsi-
bility may determine the manner of
giving notice to the proper authorities
of the State by which the censured,
suspended, or disbarred person was li-
censed to practice.

§10.81 Petition for reinstatement.

The Director of the Office of Profes-
sional Responsibility may entertain a
petition for reinstatement from any
person disbarred from practice before
the Internal Revenue Service or any
disqualified appraiser after the expira-
tion of 5 years following such disbar-
ment or disqualification. Reinstate-
ment may not be granted unless the
Director of the Office of Professional
Responsibility is satisfied that the pe-
titioner, thereafter, is not likely to
conduct himself contrary to the regula-
tions in this part, and that granting
such reinstatement would not be con-
trary to the public interest.

§10.82

(a) When applicable. Whenever the Di-
rector of the Office of Professional Re-
sponsibility determines that a practi-
tioner is described in paragraph (b) of
this section, the Director of the Office
of Professional Responsibility may in-
stitute a proceeding under this section
to suspend the practitioner from prac-
tice before the Internal Revenue Serv-
ice.

(b) To whom applicable. This section
applies to any practitioner who, within
five years of the date a complaint insti-
tuting a proceeding under this section
is served:

Expedited suspension.
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